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PER B.R. BASKARAN, A.M :

The assessee has filed this appeal challenging the order
dt.10-07-2024 passed by the Ld. Commissioner of Income Tax
(Appeals)-National Faceless Appeal Centre (NFAC), Delhi [Ld.CIT(A)]
and it relates to AY. 2012-13. The assessee is aggrieved by the decision
of the Ld.CIT(A) in confirming the penalty Rs.3,44,140/- levied by the
Assessing Officer (AO) u/s. 271(1)(c) of the Income Tax Act, 1961 (‘the
Act)).

2. The Ld.AR submitted that the assessment order was completed by
the AO u/s. 143(3) of the Act making three types of additions. In the
appellate proceedings, the Ld.CIT(A) deleted two types of additions and




ITA No. 4521/ Mum/2024

granted partial relief in respect of one addition, viz., the disallowance of
interest expenditure u/s. 36(1)(iii) of the Act. The Ld.AR submitted that
the AO treated a part of interest expenditure as ‘capital expenditure’
and accordingly, made adhoc disallowance of Rs.12,47,849/- out of
interest expenditure claimed by the assessee. The Ld.CIT(A) reduced the
disallowance to Rs.10,60,672/- and accordingly the AO levied penalty of
Rs. 3,44,135/- on the above said amount sustained by Ld CIT(A)

treating it as a case of furnishing of inaccurate particulars of income.

3. The Ld.AR submitted that the assessee has claimed interest
expenditure treating it as revenue, but the AO has treated the same as
capital in nature. Even the disallowance has been made on estimated
basis. By placing reliance on the decision rendered by the Hon’ble
Supreme Court in the case of CIT Vs Reliance Petroproducts Limited
[322 ITR 158](SC), the Ld.AR submitted that non-acceptance of claim
made by the assessee will not result in furnishing inaccurate

particulars of income.

4. The Ld.DR, on the contrary, supported the order passed by the
Ld.CIT(A).

S. Having regard to the rival contentions, we are of the view that
there is merit in the submissions made by the Ld.AR. The AO has made
disallowance out of interest expenditure by capitalising a part of interst
expenditure. Thus, the assessee has made claim which is not
acceptable to the AO and accordingly impugned disallowance came to
be made. The Hon’ble Supreme Court in the case of Reliance
Petroproducts Limited (supra) has held that a mere making of a claim,
which is not sustainable under law would not amount to furnishing of

inaccurate particulars of income. Accordingly we are of the view that the
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Ld.CIT(A) was not justified in confirming the penalty levied by the AO
u/s. 271(1)(c) of the Act. Accordingly, we set aside the order passed by
the Ld.CIT(A) and direct the AO to delete the penalty levied u/s.
271(1)(c) of the Act for the year under consideration.

0. The assessee has raised certain legal issues. Since we have
deleted penalty on merits, those legal issues are rendered academic in
nature and hence we decline to address the same.

7. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 21-10-2024
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